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TAX 
 
State and Local Tax Deductions, Permanency, and Repatriation Top List of Issues 
 
Key Points: 
 White House says it is not reconsidering its position on the state and local tax deduction. 
 Kevin Hassett of the Council of Economic Advisers says the Administration wants a permanent tax bill. 
 Representative Peter King (R-NY) proposes limiting the use of the state and local tax deduction to people with 

incomes less than $400,000. 
 
During a speech in Pennsylvania on Wednesday, President Trump continued to argue that cutting taxes 
for corporations would benefit middle-income families. Specifically, Trump said shifting offshore 
earnings back to the U.S. would yield a $4,000 pay raise for middle-income workers. It is unclear how 
the $4,000 number was calculated. Trump also reiterated that the repatriation rate will end up “around” 
10 percent for cash earnings and 5 percent for non-cash earnings. The repatriation rate would run 
parallel to a territorial system. The President, in his weekly address, said under this plan, “we want our 
companies to hire and grow in America, to raise wages 
for American workers, and to help rebuild American 
cities and towns.” 
 
In regards to eliminating the state and local tax 
deduction; White House economic adviser Gary Cohn, a 
member of the Big Six tax writing group, told reporters 
“no” when asked if the president is reconsidering his 
position. The deduction of state and local taxes is a 
priority for House Republicans who represent 
high-income districts—roughly two dozen 

 
This Week in Congress 
 House – The House passed the “FITARA Enhancement Act of 2017” (H.R. 3243);  

the “Dr. Chris Kirkpatrick Whistleblower Protection Act of 2017” (S.585); 
appointed conferees for the “National Defense Authorization Act for Fiscal Year 
2018” (H.R. 2810); and passed the “Hurricane and Wildfire Relief Package.” 

 Senate – The Senate is in recess until October 16. 
 

Next Week in Congress 
 House – The House is in recess until October 23. 
 Senate – The Senate is expected to consider the “Budget Resolution.” 
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members. Representative Peter King (R-NY) offered a solution of limiting the use of the deduction to 
people with incomes below $400,000.  There are reports the House is closer to a deal on the deduction 
of state and local taxes. 
 
In order to offset the aggressive proposed rate cuts, Congress will have to make decisions on revenue 
raisers. Representative Roskam (R-IL), Chairman of the House Ways and Means Subcommittee on Tax 
Policy, at a recent tax reform event said that over the next few weeks, “there’s a disposition to be more 
forward-leaning on some of these sorts of things. Proposals that may not be particularly attractive at 
the beginning of the tax reform process become more attractive given the alternative.” One potential 
proposal is the elimination of nonprofit’s unrelated business income tax, known as UBIT. Kevin 
Hassett, chair of the Council of Economic Advisers, spoke at the same event as Roskam and stated 
that the White House is still calling for a permanent tax bill with no deduction for state and local taxes.  
 
Tax Reform Waiting for Full-Senate Vote on Budget 
Key Points: 
 The Senate is expected to vote on its budget if Leader McConnell believes he has the needed votes; the budget is 

necessary for Republicans to pass tax reform with a simple majority. 
 House Ways and Means Chairman Kevin Brady said legislative text will not be released until the budget is 

completed.  
 House Speaker Paul Ryan said the goal is to pass tax reform prior to the New Year. 

 
Once a budget is passed, House Speaker Paul Ryan (R-WI) said the plan is to move a tax reform bill 
through the House in November and keep Congress in until Christmas if necessary. The full Senate is 
expected to vote on a budget next week depending on 
if Leader McConnell (R-KY) can gather the necessary 
votes. The House recently passed its version of the 
budget which would allow for $1.5 trillion in tax cuts. 
The two chambers will then have to resolve the 
differing bills during conference negotiations, unless 
the House were to pass the Senate’s resolution. 
Passing a joint budget resolution is necessity for the Republicans’ efforts to enact tax reform this year. 
Approving the budget is a necessary step to pass tax reform using budget reconciliation, which would 
allow passage in the Senate with a simple majority.  House Ways and Means Chairman Kevin Brady (R-
TX) has said they will not release draft tax legislation until the budget is approved by Congress; 
however the legislation is expected in the House Ways and Means Committee soon after any final 
concurrent budget is reached. 
 
For more information about tax issues you may email or call Christopher Hatcher at 202-659-8201. Nick Karellas, 
Ryan Schnepp, and Henry Homans contributed to this section. 
 
FINANCIAL SERVICES 
 
House Financial Services Committee Approves Twenty-Two Financial Services Bills 
Key Point: 

Upcoming Dates 
 
December 31, 2017: Title VII of FISA 
expires  
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 The Committee approved bills related to tailoring regulations, the SIFI designation process, capital formation, 
the Consolidated Audit Trail, the CFPB, capital formation, North Korea sanctions, and other issues. 

 
On October 11-12, the House Financial Services Committee held a markup and approved twenty-two 
financial service related bills: 
 The Small Business Mergers, Acquisitions, Sales, and Brokerage Simplification Act of 2017 

(H.R. 477), introduced by Representative Bill Huizenga (R-MI), which would amend Section 
15(b) of the Securities Exchange Act of 1934 to exempt from registration mergers and 
acquisitions (M&A) brokers performing services in connection with the transfer of ownership 
of smaller privately held companies with gross revenues of less than $250,000,000. The 
Committee favorably reported H.R. 477 by a vote of 37-23. 

 The Taking Account of Institutions with Low Operation Risk Act [TAILOR] of 2017 (H.R. 
1116), introduced by Representative Scott Tipton (R-CO), which directs the federal financial 
institutions regulatory agencies to tailor their rulemakings in consideration of the risk profiles 
and business models of institutions that are subject to such rules. The Committee favorably 
reported H.R. 1116 by a vote of 39-21. 

 A bill to amend the Securities Act of 1933 to codify certain qualifications of individuals as 
accredited investors (H.R. 1585), introduced by Representative David Schweikert (R-AZ). The 
Committee favorably reported H.R. 1585, as amended, by a vote of 58-2, with Representatives 
Stephen Lynch (D-MA) and Michael Capuano (D-MA) voting nay. 

 The Fostering Innovation Act of 2017 (H.R. 1645), introduced by Representative Kirsten 
Synema (D-AZ), which would amend Section 404(b) of the Sarbanes-Oxley Act (SOX) to 
extend the exemption to comply with the law for emerging growth companies (EGCs) that 
would otherwise lose their exempt status at the end of the five-year period that applies under 
current law. The Committee favorably reported H.R. 1645 by a vote of 46-14. 

 The Preserving Access to Manufactured Housing Act of 2017 (H.R. 1699), introduced by 
Representative Andy Barr (R-KY), which would amend the Truth in Lending Act (TILA) to 
modify the definitions of a mortgage originator and a high-cost mortgage, to provide technical 
clarifications to the definition of a “mortgage originator” for purposes of TILA. The 
Committee favorably reported H.R. 1699 by a vote of 42-18. 

 The Pension, Endowment, and Mutual Fund Access to Banking Act (H.R. 2121), introduced 
by Representative Keith Rothfus (R-PA), which would specify that a custodial bank shall 
exclude central bank placements from the calculations to determine the applicable 
supplementary leverage ratio. The Committee favorably reported H.R. 2121, as amended, by a 
vote of 60-0. 

 The Clarifying Commercial Real Estate Loans (H.R. 2148), introduced by Representative 
Robert Pittenger (R-NC), which would provide clarity to capital requirements for certain 
acquisition, development, or construction loans by permitting the appraised value of real 
property to count toward a 15 percent equity threshold in order to be exempted from a High 
Volatility Commercial Real Estate (HVCRE) designation as otherwise required under Basel III. 
The Committee favorably reported H.R. 2148, as amended, by a vote of 59-1, with 
Representative Stephen Lynch (D-MA) voting nay. 

 The Micro Offering Safe Harbor Act (H.R. 2201), introduced by Representative Tom Emmer 
(R-MN), which would amend the Securities Act of 1933 to exempt certain micro-offerings 
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from the Act’s registration requirements. The Committee favorably reported H.R. 2201 by a 
vote of 34-26. 

 The Privacy Notification Technical Clarification Act (H.R. 2396), introduced by Representative 
David Trott (R-MI), which would amend the Gramm-Leach-Bliley Act to clarify that financial 
institutions are not required to provide an annual privacy notice disclosure so long as the 
institution makes its current policy available to consumers online or at the consumer’s request, 
and the institution conspicuously notifies consumers of the available policy. The Committee 
favorably reported H.R. 2396, as amended, by a vote of 40-20. 

 The Financial Institution Customer Protection Act of 2017 (H.R. 2706), introduced by 
Representative Blaine Luetkemeyer (R-MO), which would prohibit a federal banking agency 
from directing a depository institution to terminate an account, absent a material reason. The 
Committee favorably reported H.R. 2706, as amended, by a vote of 59-1, with Representative 
Stephen Lynch (D-MA) voting nay. 

 The Home Mortgage Disclosure Adjustment Act (H.R. 2954), introduced by Representative 
Tom Emmer (R-MN), which would amend the Home Mortgage Disclosure Act to exempt 
from maintenance of mortgage loan records and disclosure requirements depository 
institutions that have originated in each of the two preceding calendar years, fewer than 500 
closed-end mortgage loans, and fewer than 500 open-end lines of credit. The Committee 
favorably reported H.R. 2954, as amended, by a roll call vote of 36-24. 

 The Bureau of Consumer Financial Protection Examination and Reporting Threshold Act of 
2017 (H.R. 3072), introduced by Representative Lacy Clay (D-MO), which would raise the 
examination threshold that brings an insured depository institution or insured credit union 
under supervision by the Consumer Financial Protection Bureau’s (CFPB) from assets of $10 
billion or more to assets of $50 billion or more. The Committee favorably reported H.R. 3072 
by a vote of 39-21. 

 The Systemic Risk Designation Improvement Act of 2017 (H.R. 3312), introduced by 
Representative Blaine Luetkemeyer (R-MO), which would amend the Dodd-Frank Act to 
remove the $50 billion asset threshold used to designate banks as systemically important 
financial institutions (SIFIs) and instead provide that any bank holding company designations 
consider size, interconnectedness, substitutes, global cross-jurisdictional activity, and 
complexity of the institutions. The Committee favorably reported H.R. 3312, as amended, by a 
vote of 47-12. 

 The Senior Safe Act of 2017 (H.R. 3758), introduced by Representative Kyrsten Sinema (D-
AZ), which would provide immunity from suit for certain individuals who disclose potential 
examples of financial exploitation of senior citizens. The Committee favorably reported H.R. 
3758 by a vote of 60-0. 

 The Protecting Advice for Small Savers Act of 2017 (H.R. 3857), introduced by Representative 
Ann Wagner (R-MO), which would repeal the Department of Labor (DOL) final rule on the 
definition of “fiduciary” and establish standards of conduct for brokers and dealers that are in 
the best interest of their retail customers. The Committee favorably reported H.R. 3857 by a 
vote of 34-26. 

 The Impeding North Korea’s Access to Finance Act of 2017 (H.R. 3898), introduced by 
Representative Andy Barr (R-KY), which would impose secondary financial sanctions with 
respect to the Democratic Republic of North Korea. The Committee favorably reported H.R. 
3898, as amended, by a vote of 56-0. 
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 The Encouraging Public Offerings Act of 2017 (H.R. 3903), introduced by Representative Ted 
Budd (R-NC), which would expand to all public companies certain provisions of Title I of the 
JOBS Act, which previously applied only to an Emerging Growth Company. The Committee 
favorably reported H.R. 3903, as amended, by a vote of 60-0. 

 The Risk-Based Credit Examination Act (H.R. 3911), introduced by Representative Ann 
Wagner (R-MO), which would amends the Securities Exchange Act of 1934 to allow the SEC 
to perform risk-based examinations of the Nationally Recognized Statistical Rating 
Organizations (NRSROs). The Committee favorably reported H.R. 3911 by a vote of 60-0. 

 The Protection of Source Code Act (H.R. 3948), introduced by Representative Sean Duffy (R-
WI), which would amend the Securities Act of 1933 to require the SEC to first issue a 
subpoena before it compels a person to produce or furnish to the SEC algorithmic trading 
source code or similar intellectual property. The Committee favorably reported H.R. 3948, as 
amended, by a vote of 46-14. 

 The Community Institution Mortgage Relief Act of 2017 (H.R. 3971), introduced by 
Representative Claudia Tenney (R-NY), which would direct the Consumer Financial Protection 
Bureau (CFPB) to exempt from certain escrow or impound requirements a loan secured by a 
first lien on a consumer's principal dwelling if the loan is held by a creditor with assets of $25 
billion or less. The Committee favorably reported H.R. 3971 by a vote of 41-19. 

 The Family Office Technical Correction Act of 2017 (H.R. 3972), introduced by Representative 
Carolyn Maloney (D-NY), which would clarify that family offices and family clients, as defined 
in section 275.202(a)(11)(G)-1 of title 17, Code of Federal Regulations, are accredited investors 
under Regulation D. The Committee favorably reported H.R. 3972, as amended, by a vote of 
60-0. 

 The Market Data Protection Act of 2017 (H.R. 3973), introduced by Representative Warren 
Davidson (R-OH), which would require that the SEC, FINRA, and the operator of the 
Consolidated Audit Trail (CAT) to develop comprehensive internal risk control mechanisms to 
safeguard and govern the storage of market data, all market data sharing agreements, and all 
academic research using market data. The bill also halts market data reporting to the CAT until 
the operator of the CAT develops such internal risk control mechanisms. The Committee 
favorably reported H.R. 3973 by a vote of 59-1, with Representative Stephen Lynch (D-MA) 
voting nay. 

 
The Committee did not consider the Protecting Consumers’ Access to Credit Act of 2017 (H.R. 3299), 
which had been previously announced for the markup. 
 
Chairman Jeb Hensarling (R-TX) said nine Committee bills have already passed the House this year, 
and he stressed the need to pass legislation to improve economic growth. He said the majority of the 
bills being considered have bipartisan support, stating that he hopes that the others will eventually 
receive bipartisan support as well. He emphasized the need to promote access to capital, reduce 
regulatory burdens, and thwart North Korea’s nuclear program.  
 
Ranking Member Maxine Waters (D-CA) emphasized the need to provide support to Puerto Rico, 
noting that many Puerto Ricans still lack access to food, water, and electricity. She said Hurricane 
Maria caused more than $95 billion in damage in Puerto Rico. She said the Committee should be 
looking for ways to help Puerto Rico rebuild and achieve long-term prosperity.  
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SEC Proposes Amendments to Regulation S-K 
Key Point: 
 The Securities and Exchange Commission (SEC) proposed amendments to Regulation S-K based on 

recommendations included in the staff report required by the Fixing America’s Surface Transportation Act.  
  
At an October 11, open meeting the Securities and Exchange Commission (SEC) voted unanimously 
“to propose amendments based on the recommendations in the staff’s Report on Modernization and 
Simplification of Regulation S-K, as required by… the Fixing America’s Surface Transportation Act, 
and to modernize and simplify certain disclosure requirements in Regulation S-K and related rules and 
forms.” In addition, the Commission considered certain parallel amendments to investment company 
and investment adviser rules and forms. SEC Chairman Jay Clayton expressed his “firm belief” in the 
SEC’s disclosure-based regulatory system for public companies and the investor-oriented approach 
that the SEC has followed for the past eighty-plus years. He noted in this regard, it is important that 
the Commission and staff periodically review the rules to ensure that disclosure requirements are 
achieving their important investor information and protection objectives in an effective and efficient 
manner.   
 
According to the Staff Fact Sheet report the proposals would, among other things:  
 “Revise rules or forms to update, streamline or otherwise improve the Commission’s disclosure 

framework by eliminating the risk factor examples listed in the disclosure requirement and 
revising the description of property requirement to emphasize the materiality threshold;” 

 “Update rules to account for developments since their adoption or last amendment by 
eliminating certain requirements for undertakings in registration statements;” 

 “Simplify disclosure or the disclosure process, including proposed changes to exhibit filing 
requirements and the related process for confidential treatment requests and changes to 
Management's Discussion and Analysis that would allow for flexibility in discussing historical 
periods”; and 

 “Incorporate technology to improve access to information by requiring data tagging for items 
on the cover page of certain filings and the use of hyperlinks for information that is 
incorporated by reference and available on EDGAR.” 

 
SEC Investor Advisory Committee Discusses Blockchain and Retail Investors 
Key Points: 
 The SEC’s Investor Advisory Committee discussed blockchain and distributed ledger technology and its possible 

impacts on the markets. 
 The Investor as Purchaser Subcommittee has been working on a recommendation to the SEC on the 

development of a summary notice document for annual shareholder reports. 
 
On October 12, the Securities and Exchange Commission (SEC) convened a meeting of the Investor 
Advisory Committee (Advisory Committee or IAC) to: discuss blockchain and other distributed ledger 
technology and implications for the securities markets; receive an overview of law school clinic 
advocacy efforts on behalf of retail investor; and discuss electronic delivery of information to retail 
investors. SEC Chairman Jay Clayton stated financial technology (FinTech) and innovation are 
essential to robust and competitive markets. He explained the SEC seeks to foster innovative and 

http://www.williamsandjensen.com/
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beneficial ways to raise capital, while ensuring that investors and the markets are protected. He noted 
the SEC continues to study the effects of distributed ledger technologies (DLT), such as blockchain, 
and to that end, he noted the Office of Investor Education and Advocacy recently issued a bulletin to 
provide additional information about technologies such as blockchain. He stated the bulletin also 
warns investors that new technologies can provide new avenues for bad actors to engage in old frauds. 
 
Yale Law School Associate Scholar, Nancy Liao (Yale Law School) explained blockchain is 
complicated but is not solely bitcoin. She stated blockchain is a technology that permits transactions to 
be gathered into blocks and recorded and allows the resulting ledger to be accessed by different 
servers. Jeff Bandman, Principal, Bandman Advisors, stated blockchain can be operated by a 
centralized operator with access restricted to a known and trusted network. He noted the regulators 
will not be regulating the technology itself but the application of the technology. He stated regulators 
should not be picking winners and losers as that is the role of the markets.  Michael Bodson, President 
and CEO of DTCC, explained DTCC has been experimenting with distributed ledger technology 
(DLT) because of its potential to modernize the post clearing environment. He stated they have made 
significant advances internally related to derivatives and trade information processing. Bodson 
suggested that industry has to do a better job of determining how different DLT systems will 
communicate and how they will connect with legacy systems. He stated this will be a journey and not a 
quick change. Nasdaq’s Vice President of Blockchain Innovation, Fredrik Voss, explained Nasdaq 
believes that DLT could have profound impacts on the markets. He stated this technology could be 
used for all digitized assets.  
 
Representatives from Georgia State University College of Law and Seton Hall University School of 
Law provided information on the work their clinics are doing on retail investor education and 
representation. They noted that many retail investors do not understand their investments and cannot 
afford representation when things go wrong. They called for future funding for the clinics to further 
help retail investors and suggested more work is needed to make disclosures more understandable.  
 
A discussion was also held on electronic delivery for retail investors. Barbara Roper, Consumer 
Federation of America, noted that the Investor as Purchaser Subcommittee has been working on a 
recommendation to the SEC on the development of a summary notice document for annual 
shareholder reports that incorporates key information from the report along with prominent notice 
regarding how to obtain a copy of the full report. She explained the summary document would be 
designed to be delivered, either by mail or by email depending on the investors’ delivery preferences. 
Margaret Darin Hagan from Stanford Law School noted the research that Stanford Law School has 
done on financial disclosures and how investors absorb information. She suggested that more work is 
needed on putting disclosures into “humanized” language and having more visual aids.  
  
House Agriculture Committee Holds CFTC Oversight Hearing  
Key Point: 
 CFTC Chairman Giancarlo outlined his plans to streamline CFTC regulations and enhance agency 

cybersecurity. 
 
On October 11, the House Agriculture Committee held a hearing entitled: “Examining the 2017 
Agenda for the Commodity Futures Trading Commission.” Chairman Michael Conaway (R-TX) stated 
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the rules on the CFTC are too complicated and said he shares Chairman Giancarlo’s goal of 
simplifying and reducing unnecessary regulatory burdens. He said he is excited by Giancarlo’s desire to 
modernize CFTC to 21st century standards through LabCFTC. He said Giancarlo has outlined 
extensive plans on the SEF trading rules and swaps data reporting rules which he hopes to develop 
effectively.  He stated he is glad international issues remain front and center in CFTC’s matrix of 
concerns.  
 
Ranking Member Collin Peterson (D-MN) said he is interested to see what Chairman Giancarlo’s plan 
is for finalizing the Dodd-Frank Act. He stated he is looking forward to Giancarlo bringing more 
transparency to CFTC regulation but is concerned that the European rules will not be nearly as 
transparent as the U.S. rules.  
 
In his testimony, CFTC Chairman J. Christopher Giancarlo stressed it is vital to protect derivative 
markets because they impact all facets of the economy. He stated he found areas that need additional 
resources such as clearinghouse examinations, market economists, and technologists. He suggested 
discussing CFTC rules and practices to make them simpler, less burdensome, and less costly. He also 
discussed LabCFTC which will enhance market technology and innovation to increase competition. He 
mentioned cyber security is a huge threat today and he is excited to outline his plan for protecting the 
CFTC. He said he hopes to coordinate better with fellow regulators such as the SEC and the Federal 
Reserve when it comes to clearinghouse reforms. He said this coordination also extends overseas to 
foreign regulators so oversight of swaps and derivatives is robust but compatible with overseas 
regulations to prevent fragmentation. He said he hopes the CFTC and EU will conclude satisfactory 
negotiations on margin, uncleared swaps, and trade execution. He said he looks forward to resolving 
the de minimis threshold issue, though he asked the Committee to delay this decision for one year.   
 
UPCOMING EVENTS 
 
October 17 
Credit Bureaus: The Senate Banking Committee will hold a hearing entitled “Consumer Data Security 
and the Credit Bureaus.” The scheduled witnesses for the hearing are Mr. Andrew M. Smith, Partner, 
Covington & Burling LLP, on behalf of the Consumer Data Industry Association; and Mr. Marc 
Rotenberg, President, Electronic Privacy Information Center. 
 
October 18 
Advisory Committee on Economic Inclusion: The Federal Deposit Insurance Corporation (FDIC) 
will hold a meeting of its Advisory Committee on Economic Inclusion (ComE-IN). 
 
For more information about financial services issues you may email or call Joel Oswald at 202-659-8201. Alex 
Barcham and Rebecca Konst contributed to the articles. 
 
ENERGY & ENVIRONMENT 
 
EPA Begins Process of Repealing Clean Power Plan 
 
Key Points: 

http://www.williamsandjensen.com/
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 On Tuesday, the EPA released a proposed rule to repeal the Obama Administration’s Clean Power Plan. 
 The Clean Power Plan would have required reductions in greenhouse gas emissions (GHG) from existing power plants. A 

separate Obama Administration rule targeted newly-constructed power plants for GHG emissions reductions.  
 The repeal proposal will be subject to a 60-day public comment period. Environmental groups and Democratic officials will 

sue to challenge the repeal.   
 
On October 10, Environmental Protection Agency (EPA) Administrator Scott Pruitt signed a Notice 
of Proposed Rulemaking (NPRM) titled “Repeal of Carbon Pollution Emission Guidelines for Existing 
Stationary Sources: Electric Generating Units”. The NPRM would rescind the Obama Administration’s 
Clean Power Plan (CPP), a rule that would reduce greenhouse gas (GHG) emissions from existing 
power generation sector sources, namely coal and natural gas power plants. 
 
Clean Power Plan Background:  
 
On October 23, 2015, the EPA published the final rule establishing the Clean Power Plan, which 
would have given states the central role in implementing the emissions reduction mandate. The EPA 
would enforce implementation of the regulations, by issuing a Federal Implementation Plan (FIP) for 
any state that failed to meet the requirements. The Clean Power Plan directed states to take actions 
reducing GHG emissions from existing power plants by 32 percent below 2005 levels by 2030. The 
Obama Administration EPA, in promulgating the original rule, designated the Best System of 
Emission Reductions (BSER), the mechanism for limiting emissions from existing sources under the 
Clean Air Act, as “building blocks”. The NPRM released on Tuesday describes the building blocks: (1) 
“Improving heat rate at affected coal-fired steam generating units;” (2) “Substituting increased 
generation from lower-emitting existing natural gas combined cycle units for decreased generation 
from higher-emitting affected steam generating units; and” (3) “Substituting increased generation from 
new zero-emitting renewable energy generating capacity for decreased generation from affected fossil 
fuel-fired generating units.” In the proposed rule, the Trump Administration EPA identifies building 
blocks 2 and 3 as going beyond the bounds of the Clean Air Act provisions establishing the BSER 
requirements.   
 
The NPRM is the latest step in the Trump Administration’s effort to roll back Obama Administration 
regulations. On March 28, 2017, President Trump signed an Executive Order titled “Promoting 
Energy Independence and Economic Growth” (E.O. 13783), which directed the EPA to “review the 
[Clean Power Plan]…and, if appropriate…publish for notice and comment proposed rules suspending, 
revising, or rescinding” the final rule. On April 4, 2017, the EPA published a notice announcing that 
“it is reviewing the Clean Power Plan…including the accompanying Legal Memorandum, and, if 
appropriate, will as soon as practicable and consistent with law, initiate proceedings to suspend, revise 
or rescind this rule.” 
 
On February 9, 2016, the Supreme Court issued a stay on enforcement of the Clean Power Plan while 
its merits were litigated. Oral arguments in the case, West Virginia v. EPA, were held before the U.S. 
Court of Appeals for the D.C. Circuit on September 27, 2016. On August 8, 2017, the Court issued an 
order that the “consolidated cases remain in abeyance for 60 days from the date of this order.” 
 
Potential Replacement Rule: 

http://www.williamsandjensen.com/
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The EPA states in the NPRM that it is considering “whether it should issue another [Clean Air Act] 
rule addressing GHG emissions from existing [electric generating units] and, if so, what would be the 
appropriate form and scope of that rule.” To that end, the EPA is developing an Advanced Notice of 
Proposed Rulemaking (ANPRM) that it will issue “in the near future to solicit information on systems 
of emission reduction that are in accord with the legal interpretation proposed in this notice (i.e., those 
that are applicable to and at an individual [emissions] source), as well as information on compliance 
measures and state planning requirements.” 
 
Next Steps:  
 
The NPRM will be subject to public comment for 60 days following publication in the Federal Register. 
Once the public comment period is complete the EPA will begin the process of drafting a final rule 
and the accompanying change in legal interpretation of the Clean Air Act.  
 
On a separate track, the EPA will publish an ANPRM as a step in determining whether to issue a new 
rule to “regulate…GHG…emissions from existing [power plants], and, if it will issue such a rule, when 
it will do so and what form that rule will take.”  
 
Hearing with Secretary Perry Covers Grid Reliability Proposal and Other Issues   
 
Key Points: 
 Secretary of Energy Rick Perry testified on Thursday before the House Energy Subcommittee. 
 Perry discussed a range of issues related to the Department of Energy, including his proposed “Grid Resiliency Pricing 

Rule”, which he submitted to the Federal Energy Regulatory Commission.   
 Members of the Subcommittee raised questions about the proposed rule and its impact on electricity markets.   

 
On October 12, the House Energy and Commerce Committee’s Subcommittee on Energy held a 
hearing entitled “Department of Energy Missions and Management Priorities”, with Secretary of 
Energy Rick Perry testifying. Much of the discussion focused on the recent Notice of Proposed 
Rulemaking (NOPR), submitted by Secretary Perry to the Federal Energy Regulatory Commission 
(FERC). Perry submitted the NOPR using a process that requires FERC to consider it and act 
promptly. The NOPR is intended to enhance the resiliency and reliability of the electric grid, in part by 
incentivizing “fuel-secure [power generation] resources”, namely coal and nuclear.  The NOPR would 
allow “the full recovery of costs of certain eligible [generating] units physically located within the 
Commission-approved organized markets…[that are] able to provide essential energy and ancillary 
reliability services and have a 90-day fuel supply on site in the event of supply disruptions caused by 
emergencies, extreme weather, or natural or man-made disasters.” The proposal would incentivize the 
operation of nuclear and coal-generating facilities that are best positioned to meet the standard for 
storage of maintaining a 90-day fuel supply on site. FERC published the NOPR in the Federal Register 
on October 10, and is receiving public comment on the proposal. Other topics discussed during the 
hearing included energy exports and nuclear waste disposal.  
 
In his opening statement, Subcommittee Chairman Fred Upton (R-MI) remarked that the Committee 
is “taking a comprehensive look at electricity market structure and recent developments and challenges 

http://www.williamsandjensen.com/
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for the way we generate, transmit, and consume electricity…with an eye towards updating the relevant 
laws governing our electricity sector.” Regarding the grid reliability NOPR, Upton said that he reserves 
“judgment on the policy solutions”, but stated that “the fact that the Secretary stepped in to this 
complicated debate reflects the current need to have a broader conversation about the functioning of 
the nation’s electricity markets.”  
 
Full Committee Ranking Member Frank Pallone (D-NJ) criticized the NOPR in his opening statement. 
He expressed concern “with the proposal, starting with the fact that this is chiefly a policy matter that 
should be left to Congress and the states.” He also argued that the “proposal props up coal and nuclear 
generation with the goal of protecting ‘fuel secure’ plants that have 90 days of fuel stored on site.”   
 
Representative Adam Kinzinger (R-IL) asked about the role of liquefied natural gas (LNG) in U.S. 
geopolitical strategy. Perry said the U.S. is a net exporter of LNG as of this year, and that he expects 
the U.S. to be a net exporter of all energy in two years. He stated that the U.S. needs to be able to 
deliver LNG to countries such as Ukraine and Poland in order to push back against Russia. He said 
these energy resources can be a powerful diplomatic tool. Representative Bill Johnson (R-OH) 
expressed support for energy exports. He said they improve the economy and strengthen geopolitical 
ties. Johnson asked Perry how he will ensure the U.S. has a leadership role in LNG exports. Perry said 
LNG exports are important to the U.S. economy and he will work to maintain the country’s leadership 
role. 
 
Upcoming Hearings and Events 
 
October 19 
FERC Meeting: The Federal Energy Regulatory Commission (FERC) will hold its monthly open 
meeting. The agenda includes: “Revised Critical Infrastructure Protection Reliability Standard CIP-003-
7 - Cyber Security – Security Management Controls”; “Reliability Standard for Transmission System 
Planned Performance for Geomagnetic Disturbance Events”; and “Policy Statement on Establishing 
License Terms for Hydroelectric Projects”.   
 
November 29-30 
Pipeline Safety Information-Sharing: The Pipeline and Hazardous Materials Safety Administration’s 
(PHMSA) Voluntary Information-Sharing (VIS) System Working Group will hold a meeting “to 
discuss the objective and scope of the VIS effort, lessons learned from past incidents, best practices, 
examples of existing information-sharing systems, safety management systems, and the establishment 
of subcommittees.” 
 
For more information about energy and environment issues you may email or call Frank Vlossak at 202-659-8201. 
Updates on energy and environment issues are also available on twitter.  
 
DEFENSE 
 
Mattis Explains DOD’s Plan Going Forward 
 
Key Points: 

http://www.williamsandjensen.com/
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 The Secretary of Defense details the three lines of effort the DOD will undertake in order to manage “an increasingly 
complex global security situation” 

 These efforts may be hamstrung by resource limitations and institutional resistance to change 
 
This week, Secretary of Defense James Mattis released a memorandum outlining his vision for the 
Department of Defense (DOD) in maintaining military superiority over adversaries and other foes. 
While there are steps Mattis can take with authority delegated to him by Congress, much of what he 
envisions may require additional resources and authority from Congress if only a free hand to attempt 
to remake acquisitions, for example. However, many of the recent Secretaries of Defense have sought 
to remake how the Pentagon buys weapons, goods, and services, and their records of success are 
mixed. Moreover, Mattis references “sustained future investment” as a component of rebuilding the 
DOD as a more “lethal force,” but given the current caps set under the “Budget Control Act of 2011” 
(BCA) (P.L. 112-25), Mattis may not receive the resources on which he seems to be planning. 
 
Mattis explained that the DOD “must be prepared to deal with an increasingly complex global security 
situation, characterized by an accelerating decline in the management of the rules-based international 
order: 
 North Korea’s provocative actions and reckless rhetoric continue despite United Nation’s censure and 

sanctions. 
 Russia has violated the borders of nearby nations and seeks veto power over the economic, diplomatic, 

and security decisions of its neighbors. 
 China is a long-term strategic competitor that seeks to intimidate its neighbors while escalating tensions 

in the South China Sea. 
 Iran continues to sow violence and remains the largest long-term challenge to Middle East stability. 
 Despite recent gains against Islamic State of Iraq and Syria (ISIS), terrorist groups continue to murder 

the innocent and threaten peace. 
 
Mattis stated that “[p]ursuit of global security and stability requires our armed forces to remain the 
world’s preeminent fighting force, and our Department has three lines of effort to enable us to remain 
the world’s preeminent fighting force: 
 First, restore military readiness as we build a more lethal force. We will execute a multi-year plan to 

rapidly rebuild the warfighting readiness of the Joint Force, filling holes in capacity and lethality while 
preparing for sustained future investment. This line of effort prioritizes a safe and secure nuclear 
deterrent, the fielding of a decisive conventional force, and retains irregular warfare as a core 
competency. 

 Second, strengthen alliances and attract new partners. Alliances and multinational partnerships provide 
avenues for peace, fostering conditions for economic growth with countries sharing the same vision. 

 Third, bring business reforms to the DOD. This line of effort instills budget discipline and effective 
resource management, develops a culture of rapid and meaningful innovation, streamlines requirements 
and acquisition processes, and promotes responsible risk-taking and personal initiative. Some specific 
reforms are already in progress, such as the Congressionally-mandated creation of a Chief Management 
Officer and realignment of the Under Secretary of Defense for Acquisition, Technology and Logistics, 
as well as the Department’s preparations for its full full-scope financial audit in FY 2018. Others are 
forthcoming, as we seek to modernize the defense travel system, protect our infrastructure and 
intellectual property, improve information technology business operations efficiency, and implement 
real cost accounting. 

 

http://www.williamsandjensen.com/
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Mattis expanded on the first lines of effort in an October 9 speech at the Association of the U.S. Army 
Exposition. He explained that “[y]our DOD is adapting, because we do not want to be dominant and 
at the same time irrelevant.” Mattis said that “I offer this problem statement for what must guide our 
efforts: How do we maintain a safe and effective nuclear deterrent so these weapons are never used 
and our nonproliferation efforts can be recharged?” He added “how to maintain a decisive 
conventional force at the same time as that nuclear deterrent, one that will include space and 
cyberspace capability, to deter war or end it decisively if conflict occurs.” Mattis said that “third, we 
must at the same time maintain an irregular capability so we can fight across the spectrum of conflict.” 
 
Upcoming Hearings and Events 
 
October 25 
Naval Forces: The Senate Armed Services Committee’s Seapower Subcommittee will hold a closed 
briefing on threats to the U.S. Navy. 
 
For more information on defense issues you may email or call Michael Kans at 202-659-8201.  
 
HEALTH  
 
President Signs Executive Order on Health Insurance; Ends Cost-Sharing Reduction 
Payments 
 
Key Points: 

• President Donald Trump signed an Executive Order directing the Secretaries of the relevant agencies to consider 
expanding access to association health plans; expanding coverage through short-term limited duration insurance; 
and changes to health reimbursement arrangements. 

• On October 12, the Administration announced it will immediately stop the cost-sharing reduction payments. 
 
On October 12, President Donald Trump signed an Executive Order “Promoting Healthcare Choice 
and Competition Across the United States.” It seeks to improve access, increase choices, and lower 
costs for health care.  
 
The order directs the Secretary of Labor to consider expanding access to association health plans 
which could potentially allow employers to form groups across state lines. This would provide workers 
access to a broader range of insurance options at lower rates. Employers would not be permitted to 
exclude any employee from joining the plan or develop premiums based on health conditions.  
 
It directs the Secretaries of Treasury, Labor, and Health and Human Services to consider expanding 
low cost short-term limited duration insurance. This insurance is not subject to Affordable Care Act 
mandates and rules. The Secretaries are also directed to consider changes to health reimbursement 
arrangements so employers are able to make better use of them to help employees pay for health care 
expenses.  
 
House Energy and Commerce Chairman Greg Walden (R-OR) and Health Subcommittee Chairman 
Michael Burgess (R-TX) praised the order calling it “welcome news for the many Americans relying on 

http://www.williamsandjensen.com/
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Affordable Care Act plans that are quickly becoming unaffordable.” House Ways and Means Chairman 
Kevin Brady (R-TX) said the “executive order is an important step toward a patient-centered system 
based on competition and choice—not one-size-fits-all federal rules and regulations.”  
 
Late on October 12, the White House announced the cost-sharing reduction (CSR) payments will end 
immediately. It said guidance from the Departments of Justice and Health and Human Services 
concluded there is no appropriation for CSR payments to insurance companies, so the government 
cannot lawfully make the payments. Speaker Paul Ryan (R-WI) praised the decisions saying it 
“preserved a monumental affirmation of Congress’s authority and the separation of powers.” Analysis 
by the Congressional Budget Office said halting the payments would increase the federal deficit by 
$194 billion through 2026. California, Massachusetts, and Connecticut are already considering a lawsuit 
against the Administration.  
 
Upcoming Hearings and Meetings 
 
October 16 
 
Mental Health: The National Academy of Medicine will hold its annual meeting on “Developmental 
Neurosciences: Do We Know Enough to Prevent or Reverse Major Behavioral Disorders?” 
 
October 17 
 
Drug Pricing: The Senate Health, Education, Labor and Pensions Committee will hold a hearing on 
“The Cost of Prescription Drugs: How the Drug Delivery System Affects What Patients Pay, Part II.” 
 
October 18 
 
Opioid Crisis: Washington Post Live will hold a discussion on “Addiction in America: A Nation 
Responds.” 
 
Health Reform: The U.S. Chamber of Commerce will hold a discussion on “A Path Forward on 
Health Reform: Advancing Priorities and Innovative Solutions Amid Uncertainty.” 
 
October 19 
 
Health Outcomes: The Senate Health, Education, Labor and Pensions Committee will hold a hearing 
on “Examining How Healthy Choices Can Improve Health Outcomes and Reduce Costs.” 
 
October 20 
 
Opioid Epidemic: The President’s Commission on Combating Drug Addiction and the Opioid Crisis 
will hold a public meeting focusing on discussions regarding insurance issues related to the opioid 
epidemic. 
 

http://www.williamsandjensen.com/
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For more information about healthcare issues you may email or call Nicole Ruzinski Bertsch or George Olsen at 202-
659-8201.  
 
TRANSPORTATION 
 
Committee Examines Highways and Transit As Part of An Infrastructure Package 
 
Key Points: 
 Members and witnesses focused on how an infrastructure package should ideally be financed overall and structured towards 

rural areas 
 There were a number of calls for shoring up the HTF 

 
On October 11, the House Transportation & Infrastructure Committee’s Highways and Transit 
Subcommittee held a hearing entitled “Building a 21st Century Infrastructure for America: Highways 
and Transit Stakeholders’ Perspectives.” Topics discussed included, but were not limited to: (1) Asset 
Recycling; (2) Public-Private Partnerships; (3) Rural vs Urban Investment; (4) Effects of Increasing 
Fuel Efficiency and Other Technology; (5) Highway Trust Fund Shortfall; (6) FAST Act and Freight; 
(7) Building New vs. Fixing Old; (8) Streamlining the Process; and (9) Funding Methods.   
 
Chairman Sam Graves (R-MO) stated that since passing the “Fixing America’s Surface Transportation 
(FAST) Act” (P.L. No. 114-94), building consensus on a solution to fund surface transportation 
programs has been the main priority of the Committee. He said that providing federal funding 
certainty for non-federal partners is vital to planning and building infrastructure.  
 
Ranking Member Eleanor Holmes Norton (D-DC) stated that it is not clear whether or not the Trump 
Administration is serious about real investments in infrastructure. She said it is important for the 
Committee to highlight the critical need for additional funding to infrastructure. She asserted that the 
Committee has a bipartisan majority in favor of additional infrastructure spending. She said the Trump 
Administration infrastructure proposal is an attempt to “chip away at the federal government’s 
responsibility to be the steward of our national transportation network.” She stated that the Trump 
Administration proposal contains various incentives designed to boost local, state, and private dollars 
towards transportation infrastructure. She noted that rural states and their Senators are especially 
opposed to the Trump Administration proposal. She said she could not support a transportation bill 
that was biased towards urban areas. She stated that she is not in favor of turning federal highways into 
toll roads, and asserts that a majority of Americans are also against toll roads.  
 
Missouri Department of Transportation Director Patrick McKenna (on behalf of the American 
Association of State Highway and Transportation Officials (AASHTO)) stated that the Committee 
should consider the following while building a transportation infrastructure package: (1) the future of 
the Federal HTF must be secured through long-term sustainable revenue solutions; (2) traditional 
federal authority should be assigned to states to expedite project delivery; (3) priority should be given 
to transportation investments that secure the nation’s future for the long term, instead of “shovel-
ready” projects; and (4) existing federal program structures, such as highways, transit, and rail should 
be utilized which would enable investments to go to every region of the country. He said he disagrees 
with the notion that federal transportation funding displaces or discourages state and local investment. 

http://www.williamsandjensen.com/
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He said AASHTO believes that an infrastructure package must focus on direct grant funding rather 
than federal financing support. He said the state Departments of Transportation (DOT) continue to 
support for a role for financing and procurement tools, such as public private partnerships. He stated 
AASHTO maintains that financing instruments such as subsidized loans, tax exempt municipal and 
private activity bonds, and infrastructure banks are insufficient to meet most types of transportation 
investment needs. He said any new infrastructure plan should focus on the needs of rural America 
because rural areas are critical to the economic success of agriculture and manufacturing products.  
 
Sound Transit Chief Executive Officer Peter Rogoff stated that he is discouraged by the Trump 
Administration budget proposal for infrastructure spending. He said funding for a new infrastructure 
initiative must not substitute for base-level funding authorized through the FAST Act and provided in 
annual appropriations acts. He applauded Congress for rejecting the Administration’s cuts to transit 
expansion in fiscal year 2017, and is hopeful for a similar outcome this year. He said any new 
infrastructure plan must include transit expansion funding in major metro areas. He asserted that 
without new growth in infrastructure and new mobility options, the rising urban population will begin 
to stifle America’s continued prosperity. He said the Trump Administration is on the right track in 
highlighting the importance of states and localities providing robust matching funds that access new 
federal dollars above the baseline level of funding. He added that federal infrastructure policy should 
reward local efforts to fund infrastructure projects, not penalize them as was proposed by the Trump 
Administration. He stated that he supports any effort to streamline the environmental review process, 
but these efforts must be done while protecting the environment and following federal law.  
 
Timing Uncertain on FAA Reauthorization 
 
Key Points: 
 Stakeholders continue to try to work through issues, and House Chairman continues to work towards securing the votes 

necessary to bring his bill to the floor to privatize the FAA’s air traffic control operations 
 
With a six-month extension of the Federal Aviation Administration’s (FAA) authority and funding 
having been signed into law, House Transportation and Infrastructure Committee Chairman Bill 
Shuster (R-PA) has been working to round up votes to support provisions in his Committee’s 
reauthorization to privatize the FAA’s air traffic control (ATC) operations. There was talk the House 
could take up the “21st Century Aviation Innovation, Reform, and Reauthorization Act (AIRRACT)” 
(H.R. 2997) this week, but the bill was left off the schedule, suggesting the bill still lacks the votes. 
Additionally, there are no indications as to when the Senate might take up the Senate Commerce, 
Science, and Transportation Committee’s bill, the “Federal Aviation Administration Reauthorization 
Act of 2017” (S. 1405). Language to relax the 1500-hour in-flight training requirement for co-pilots for 
regional airlines has prompted Senate Democrats to vow to blocking the bill on the floor. 
 
FHWA and DOT to Rescind GHG Performance Measure 
 
Key Points: 
 The agencies are looking to rollback an Obama Administration performance measure of GHGs that state DOTs and 

MPOs were directed to use in a January final rule that was been in abeyance 
 The balance of the rule has taken effect 
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In two notices over the last two weeks, the Federal Highway Administration (FHWA) and Department 
of Transportation (DOT) announced the effective date for a performance measure rule from the 
Obama Administration and the agencies formal initiation of a rulemaking to rollback greenhouse gas 
(GHG) measurement. In the first notice, the FHWA and DOT announced the new effective date of 
September 28, 2017 for a final rule delayed from the Obama Administration that would govern how 
state Departments of Transportation (DOTs) and Metropolitan Planning Organizations (MPOs) to 
assess national highways, freight movement, and traffic congestion along with related emissions. The 
second notice serves to initiate a rulemaking to rescind the portions of this final rule governing how 
greenhouse gases (GHG) would be measured as part of performance measures. Undoubtedly, the 
GHG rulemaking will be subject to litigation, possibly delaying the already cumbersome regulatory 
procedure of rescinding a rule. 
  
At the very end of the Obama Administration, the agencies released the “National Performance 
Management measures; Assessing Performance of the National Highway System, Freight Movement 
on the Interstate System, and Congestion Mitigation and Air Quality Improvement Program Final Rule 
(PM#3).” In the January 18, 2017 final rule, the DOT and FHWA explained that: 
  

This final rule is the third and last in a series of three related rulemakings that together 
establishes a set of performance measures for State DOTs and MPOs to use as required by the 
Moving Ahead for Progress in the 21st Century Act (MAP-21) and the Fixing America’s 
Surface Transportation (FAST) Act. The measures in this third final rule will be used by State 
DOTs and MPOs to assess the performance of the Interstate and non-Interstate National 
Highway System (NHS) for the purpose of carrying out the National Highway Performance 
Program (NHPP); to assess freight movement on the Interstate System; and to assess traffic 
congestion and on-road mobile source emissions for the purpose of carrying out the 
Congestion Mitigation and Air Quality Improvement (CMAQ) Program.  

  
As is customary, the Trump Administration initiated a review of regulations issued late in the previous 
Administration. Ultimately, the final rule was delayed twice until a May notice that most of the final 
rule would take effect except for “the portions of the PM#3 Final Rule pertaining to the measure on 
the percent change in CO2 emissions from the reference year 2017, generated by on-road mobile 
sources on the National Highway System (the GHG measure) would benefit from further notice and 
comment procedures under the Administrative Procedure Act (APA).” 
 
In the second notice, the FHWA and DOT explained that: 

One of the measures FHWA created to assess the performance of the NHS under the National 
Highway Performance Program (NHPP) is Percent Change in Tailpipe Carbon Dioxide (CO2) 
Emissions on the NHS from the Calendar Year 2017 (also referred to as the GHG measure). It 
was created to advance a policy preference of the prior Administration. It would be calculated 
using data on fuel use and VMT. The FHWA received a high volume of comments both in 
support of and opposed to this measure in response to the third NPRM. This measure became 
effective on DATE, 2017, (sic) at 82 FR CITE (sic). After further consideration and review of 
DOT policy, as well as the statutory provisions, the DOT is proposing to repeal the 
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requirement. This rulemaking provides additional opportunity for public comment and 
submission of information that will aid FHWA in making this determination. 

 
For more information on transportation issues you may email or call Michael Kans at 202-659-8201. Cullen Neely 
contributed to this section.  
  
TECHNOLOGY 
 
Nielsen Nominated To Head DHS 
 
Key Points: 
 WH Deputy Chief of Staff nominated to head DHS 
 If confirmed, Nielsen would be the first DHS head to have worked in the agency 

 
In an October 11 statement, President Donald Trump announced his intention to nominate White 
House Deputy Chief of Staff Kirstjen Nielsen to be the Secretary of Homeland Security. Nielsen had 
previously served as General John Kelly’s Chief of Staff at the Department of Homeland Security 
(DHS) when Kelly was the Secretary. Nielsen had also served in the DHS during the George W. Bush 
Administration and on the White House Homeland Security Council. Nielsen has extensive experience 
in cybersecurity and homeland security operations, and, if confirmed, would be the first Secretary to 
have served in the Department. 
 
The White House summarized Nielsen’s background and qualifications: 

Ms. Nielsen has extensive professional experience in the areas of homeland security policy and 
strategy, cybersecurity, critical infrastructure, and emergency management. She is the first 
nominee for this position to have previously worked within the Department of Homeland 
Security, having served there in two administrations, first as senior legislative policy director for 
Transportation and Security Administration under President George W. Bush and then as 
Department of Homeland Security Chief of Staff under President Trump. Before joining the 
Trump Administration, Ms. Nielsen founded a risk and security management consulting firm. 
She previously served as Special Assistant to the President and senior director for prevention, 
preparedness, and response on the White House Homeland Security Council under President 
George W. Bush, in addition to serving as a corporate attorney and as a congressional staff 
member. 

 
In his press release, Senate Homeland Security and Governmental Affairs Committee Chairman Ron 
Johnson (R-WI) said that “Nielsen’s long history of service with the Department, her cybersecurity 
experience and her tenure serving with General John Kelly would serve her well as the next Secretary 
of the Department of Homeland Security.” He said that “I look forward to working closely with the 
Administration and Ranking Member [Claire] McCaskill (D-MO) to expedite the consideration of Ms. 
Nielsen’s nomination and help make America safer and more secure.” 
 
McCaskill explained in her statement on the nomination that “[g]iven the threats posed to the United 
States by everything from terrorism to natural disasters, having permanent leadership in place at the 
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Department of Homeland Security is more important than ever.” She stated that “I look forward to 
working with Chairman Johnson to ensure that the Committee’s process is comprehensive and fair.” 
 
Cross Border Data Flows Hearing 
 
Key Points: 
 The obstacles facing U.S. companies trading in data flows are examined with localization and anti-U.S. policies being the 

focus 
 
On October 12, the House Energy and Commerce Committee’s Digital Commerce and Consumer 
Protection Subcommittee held a hearing entitled “21st Century Trade Barriers: Protectionist Cross 
Border Data Flow Policies’ Impact on U.S. Jobs.” Topics discussed included, but were not limited to: 
(1) the Impact of Cross-Border Data Flows on Industry; (2) Privacy Protection vs Political 
Protectionism; (3) Trade Agreements; and (4) Data Localization and Technology Transfer.  
 
Chairman Bob Latta (R-OH) stated that digital trade has been a significant benefit to the U.S. 
economy, creating 2.4 million new jobs, raising the GDP, and exceeding the economic trade value of 
traditional goods and services. He defined digital trade as, any economic activity involving the 
movement of digital information across borders. He asserted that at the enterprise level companies 
might use services like cloud computing, data processing, and predictive analytics. He said the internet, 
data, and digital trade now support economic growth in all sectors of the U.S. economy. He added that 
technological progress also helps local small businesses by allowing them to expand their spheres of 
influence. He stated that he does not support attempts to enforce data localization or other data flow 
restrictions because they create conflict as a protectionist measure. He noted that most of America’s 
trade agreements were written before the internet was such a huge force in trade, and he supports 
revising trade deals to account for the new international reality.  
 
Ranking Member Jan Schakowsky (D-IL) stated that digital commerce comprises a growing share of 
the global economy, and cross-border data flows now generate more economic value than traditional 
flows of traded goods. She said cross-border data flows allow for quick communication, but it also 
introduces additional risks to consumer privacy and data security. She noted that although the internet 
is global, the rules concerning data are not. She asserted that some policies across the world are 
counterproductive to data security and privacy. She said the U.S. should not empower regimes that 
monitor or restrict the flow of data as a way of restricting the right of freedom of speech or expression. 
She stated that Congress should try to find a balance between encouraging the free flow of data and 
protecting privacy and data security. She said it is important to assure foreign trading partners that 
American companies have strong data protection policies, and not allow another Equifax-style data 
breach.  
 
BSA–The Software Alliance President and CEO Victoria A. Espinel stated that when she testified 
before the Committee about international data transfers two years ago, the US-EU Safe Harbor 
Agreement had just been invalidated by the European Court of Justice, jeopardizing growth and job 
creation on both sides of the Atlantic. She said the Safe Harbor Agreement was the critical mechanism 
that allowed data to be transferred between the E.U. and the U.S. She asserted that without it, the 
many jobs that depend on transatlantic digital trade would have been in jeopardy; and the development 
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of new artificial intelligence (AI), analytics, and other tools would have been impeded. She stated that 
the software industry alone supports over ten million jobs in the U.S. She noted that since 2014 the 
number of software jobs has increased by nearly 10 percent in Ohio and by 14.4 percent in Illinois. She 
said the software industry has contributed $1.14 trillion to the U.S. GDP and has grown at three times 
the speed of the overall economy. She asserted that U.S. leadership on digital trade will help ensure that 
this growth continues. She stated that she sees three clear opportunities for Congress to act: (1) 
modernize the digital trade agenda, through the North American Free Trade Agreement (NAFTA); (2) 
ensure the continued success of the Privacy Shield that was designed by the U.S. Department of 
Commerce and European Commission to provide companies on both sides of the Atlantic with a 
mechanism to comply with EU data protection requirements; and (3) continue to encourage trading 
partners to promote rules that support the movement of data across borders. She asserted that the U.S. 
needs to show leadership in digital trade in order to continue being the dominant voice in new markets.  
 
American University Washington College of Law Associate Professor Jennifer Daskal stated that the 
free movement of data across borders is critical to economic growth, has benefits for data security, and 
promotes privacy, speech, and associational rights. She said increasingly states are adopting a range of 
measures that restrict data flows to the United States and elsewhere and adopting costly data 
localization mandates, pursuant to which companies must store data locally. She asserted that many of 
these restrictions are directed at the U.S. and were adopted in direct response to concerns about U.S. 
policies and market power. She said the motivating factors include fears about the scope of U.S. 
foreign intelligence surveillance, concerns about consumer privacy protection, or blatant protectionism. 
She said that as a result there is no single all-encompassing solution, but there are important steps that 
the U.S. can take to address these motivating factors and promote a free and open internet. She 
outlined four key areas for reform: (1) improvements to key foreign intelligence surveillance rules to 
better promote privacy and the free flow of data, while continuing to protect national security; (2) 
adoption of enhanced consumer privacy protections; (3) add reforms to U.S. law to better facilitate law 
enforcement access to data across borders, consistent with procedural protections; (4) use trade policy 
to preclude data localization mandates and impose penalties on those who engage in digital 
protectionism.  
 
Rosenstein Remarks on Encryption 
 
Key Points: 
 The Deputy Attorney General posits that technology companies should use “responsible encryption” instead of default end-

to-end encryption in order to aid criminal and national security investigations without negative effects for privacy or 
consumers 

 He claims that competition and the profit motive serve to drive the use of encryption 
 
On October 10, Deputy Attorney General Ron Rosenstein made “Remarks on Encryption” at the 
United States Naval Academy in which he renewed the Department of Justice’s (DOJ) efforts to have 
technology companies provide means of accessing end-to-end encrypted devices and applications 
pursuant to criminal and national security investigations. Opponents of the DOJ’s efforts have argued 
that any method of accessing encrypted content and communications would ultimately result in less 
secure devices and systems. In his speech, Rosenstein asserted that “Responsible encryption” that “can 
protect privacy and promote security without forfeiting access for legitimate law enforcement needs 
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supported by judicial approval.” He contended that “[t]echnology companies almost certainly will not 
develop responsible encryption if left to their own devices. 
 
Rosenstein contended that “[w]hen encryption is designed with no means of lawful access, it allows 
terrorists, drug dealers, child molesters, fraudsters, and other criminals to hide incriminating evidence.” 
He stated that “[m]ass-market products and services incorporating warrant-proof encryption are now 
the norm.” Rosenstein said that “[w]e refer to this problem as “Going Dark” –  the threat to public 
safety that occurs when service providers, device manufacturers, and application developers deprive 
law enforcement and national security investigators of crucial investigative tools…[and] the problem 
persists.” He said that “[t]oday, thousands of seized devices sit in storage, impervious to search 
warrants…[and] [o]ver the past year, the FBI was unable to access about 7,500 mobile devices 
submitted to its Computer Analysis and Response Team, even though there was legal authority to do 
so.” 
 
Rosenstein said that “[r]esponsible encryption is achievable…[and] can involve effective, secure 
encryption that allows access only with judicial authorization.” Her claimed that “[s]uch encryption 
already exists…[and] [e]xamples include the central management of security keys and operating system 
updates; the scanning of content, like your e-mails, for advertising purposes; the simulcast of messages 
to multiple destinations at once; and key recovery when a user forgets the password to decrypt a 
laptop.” He asserted that “[n]o one calls any of those functions a “back door” and “[i]n fact, those 
capabilities are marketed and sought out by many users.”  
 
Rosenstein stated that “[s]uch a proposal would not require every company to implement the same 
type of solution…[and [t]he government need not require the use of a particular chip or algorithm, or 
require any particular key management technique or escrow.” He stated that “[n]o solution will be 
perfect.” Rosenstein said that “[i]f only major providers refrain from making their products safe for 
terrorists and criminals, some sophisticated criminals may migrate to less-used platforms…[b]ut any 
progress in preserving access to communications methods used by most criminals and terrorists would 
still be a major step forward.” He added that “[t]he approach taken in the recent past — negotiating 
with technology companies and hoping that they eventually will assist law enforcement out of a sense 
of civic duty — is unlikely to work…[because] [t]echnology companies operate in a highly competitive 
environment.”  
 
House Passes Pair of Cyber Bills 
 
Key Points: 
 The House passes two narrowly targeted bills, moving each one step closer to possible enactment 

 
On October 11, the House considered under the suspension of the rules two bills: 
  
 The ”FITARA Enhancement Act of 2017” (H.R. 3243), which would remove the sunset in the 

“Federal Information Technology Acquisition Reform Act” (FITARA) (P.L. 113-291) for the 
PortfolioStat process and the IT Dashboard and extends the sunset from FY 2018 until FY 
2020 for the Data Center Consolidation Initiative. This language is already in the “National 
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Defense Authorization Act for Fiscal Year 2018” (H.R. 2810), and identical language is in S. 
1867, a bill reported out of the Senate Homeland Security Committee last week. 

 The “NIST Small Business Cybersecurity Act of 2017” (H.R. 2105) that would require the 
National Institute of Standards and Technology (NIST) to “disseminate clear and concise 
resources to help small business concerns identify, assess, manage, and reduce their 
cybersecurity risks.” A similar but not identical bill, the “MAIN STREET Cybersecurity Act of 
2017” (S. 770), was passed by the Senate in the last week of September. 

 
It is possible that stakeholders in each body come to agreement on a final version of the “NIST Small 
Business Cybersecurity Act of 2017” this year whereas the “FITARA Enhancement Act of 2017” may 
have an easier path to enactment because the House has twice passed the language and the Senate 
Homeland Security and Governmental Affairs Committee reported out the same language last week. 
 
Upcoming Hearings and Events 
 
October 17 
Data Security:  The Banking, Housing, And Urban Affairs Committee will hold a hearing entitled 
“Consumer Data Security and the Credit Bureaus.” 
 
October 25 
Russian Election Interference:  The Senate Intelligence Committee will hold a hearing on Russian 
interference in the 2016 election. 
 
For more information on technology issues you may email or call Michael Kans at 202-659-8201. Cullen Neely 
contributed to this section.   
 
TRADE 
 
Fourth Round of NAFTA Begins  
Key Point:  

 The fourth round will begin the most difficult NAFTA negotiations yet as the U.S. tables its most controversial 
proposals. 

The fourth round of NAFTA negotiations began on Wednesday in Washington, D.C. Talks were 
originally scheduled to end on October 15th but have been extended to October 17th. Negotiators on all 
sides are expecting the negotiations to become more difficult as contentious issues are tabled and 
debated.  

Lighthizer said proposals on investor-state dispute settlement (ISDS) and a five-year sunset clause have 
the full backing of the Trump Administration. U.S. negotiators have tabled text on labor and financial 
services, and both are reported to be similar to their respective TPP chapters. The U.S. also tabled a 
proposal on automobile rules of origin that would increase the NAFTA regional content requirement 
from 62.5 to 85 percent and require 50 percent U.S. content. This proposal will be discussed on Friday, 
Sunday, and Monday as it is one of the most controversial. A study by Boston Consulting Group 
(commissioned by Motor & Equipment Manufacturers Association) says the proposal could cost the 
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U.S. 24,000 jobs. Mexican and Canadian negotiators are calling for a chapter devoted to energy issues 
while the U.S. prefers energy provisions be included in other chapters. USTR Lighthizer and Canadian 
Foreign Minister Chrystia Freeland said the Commerce Department’s preliminary determination that 
Bombardier receives countervailable subsidies will not affect NAFTA negotiations. A joint press 
appearance is expected at the end of this round. 

U.S. and South Korea Agree to Reform KORUS 
Key Point: 

 The South Korean government has begun its process to amend KORUS while President Trump continues to threaten 
withdrawal. 

Korean negotiators shared an analysis of the trade deal that presented its mutual benefits and effect on 
the U.S. trade deficit. South Korea has begun procedures that will allow negotiators to amend the deal. 
However, opposition parties in the South Korean National Assembly have criticized the Moon 
Administration for negotiating without a prepared strategy and have threatened to block the 
amendment process. The Korean trade ministry responded to these criticisms by saying, “if the U.S. 
throws its weight and pressures to scrap the agreement and makes unreasonable demands, Korea will 
not give in to that…  we will proceed with negotiations only after going through transparent domestic 
procedures under the ‘balance of interests’ principle.” U.S. negotiators have identified implementation 
issues as the main problem with KORUS. President Trump has continued to threaten withdrawal from 
the deal. 

For more information on trade issues you may email or call Christopher Hatcher at 202-659-8201. Riyad Carey 
contributed to this section.  
 
This Week in Congress was written by Ryan Schnepp.  
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